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No one wants to see a loved one become unable to make decisions for him or herself. If 
this happens, however, the court may appoint a substitute decision maker, often called a 
"guardian," but in some states called a "conservator" or other term. A guardian is only 
appointed as a last resort if other, less restrictive, alternatives, such as a power of 
attorney, are not in place or are not working.  

In most states, anyone interested in the proposed ward's well-being can request a 
guardianship. An attorney is usually retained to file a petition for a hearing in the probate 
court in the proposed ward's county of residence. Protections for the proposed ward vary 
greatly with from state to state, with some simply requiring that notice of the proceeding 
be provided and others requiring the proposed ward's presence at the hearing. The 
proposed ward is usually entitled to legal representation at the hearing, and the court will 
appoint an attorney if the allegedly incapacitated person cannot afford a lawyer.  

At the hearing, the court attempts to determine if the proposed ward is incapacitated and, 
if so, to what extent the individual requires assistance. If the court determines that the 
proposed ward is indeed incapacitated, the court then decides if the person seeking the 
role of guardian will be a responsible guardian.  

A guardian can be any competent adult -- the ward's spouse, another family member, a 
friend, a neighbor, or a professional guardian (an unrelated person who has received 
special training). A competent individual may nominate a proposed guardian through a 
durable power of attorney in case she ever needs a guardian.  

The guardian need not be a person at all -- it can be a non-profit agency or a public or 
private corporation. If a person is found to be incapacitated and a suitable guardian 
cannot be found, courts in many states can appoint a public guardian, a publicly financed 
agency that serves this purpose. In naming someone to serve as a guardian, courts give 
first consideration to those who play a significant role in the ward's life -- people who are 
both aware of and sensitive to the ward's needs and preferences. If two individuals wish 
to share guardianship duties, courts can name co-guardians.  

For more information on guardianships, click here.  

To find a qualified attorney to assist with a guardianship proceeding, click here.  

 

http://www.elderlawanswers.com/content/attorney_search.asp
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