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IRREVOCABLE TRUSTS ARE NO LONGER CONSID-
ERED PART OF THE MEDICAID ELIGIBILITY EQUATION

Effective September 11, 2002, based upon a federal court ruling, there has been a
change in the law affecting the rules for determining the Medicaid eligibility of any applicant
whose assets are held in a self-settled irrevocable trust which reserves a limited power of
appointment (i.e., the power to change the beneficiaries). Verdow v. Sutkowy, 5:01-CV-
1468 (US Dist. Ct. — ND, NY), 2002 WL 31027942 (NDNY).

NEW RULE: Under the new rule, a self-settled irrevocable trust which contains a
provision reserving a limited power of appointment does not render the assets of the trust
available when determining Medicaid eligibility — despite the remote possibility of collusion
by shifting the beneficiaries to include others more inclined to revoke the trust.

OLD RULE: It was the practice of the New York City Human Resources Administra-
tion and the county social services (which was upheld by several administrative determina-
tions made by the state Health Department) to deny applicants whose assets were held in
irrevocable trusts containing a power of appointment provision. State and local officials had
adopted the position that the remote possibility of a revocation as a result of collusion, ren-
dered the entire corpus of the trust available to the applicant, and therefore available for de-
termining Medicaid eligibility.
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Distribution of this LKR Alert

Littman Krooks & Roth P.C. encourages you to share this LKR Alert with anyone interested in
the issues discussed herein.

Speakers

If you are interested in having an attorney from Littman Krooks & Roth P.C. speak at your fa-
cility, please contact Laureen Rego at (212) 490-2020 or (914) 684-2100.

Littman Krooks & Roth P.C. offers legal services in several areas of law, including Medicaid, Health Care,
Guardianship, Estate and Tax planning, Public Benefits, Estate Administration/Probate, and Trusts and Estates.
Our offices are located conveniently in Midtown Manhattan at 655 Third Avenue, and in White Plains, New York
at 81 Main Street.

This publication does not constitute the rendering of legal or other professional services by Littman Krooks &
Roth P.C. While care is taken to present the material accurately, Littman Krooks & Roth P.C. disclaims any im-
plied or actual warranties as to the accuracy of the material and any liability with respect thereto.
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