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My husband and I are in our 50s. We don't have a will, partly because our children are from our previous marriages, and when we looked into it, I wasn't happy with putting his children on the will because at the time they were hateful. I always wanted to leave my kids a little nest egg, but if my husband survives me, he wants it all to live on. The house and all bank accounts are jointly owned in both our names. Our cars and IRAs are the only items that we own in our own names. We have listed each other as IRA beneficiaries. My questions: Can the children of the deceased spouse take his car? What else are his children entitled to if he goes before me?

L.B. via e-mail

You have described exactly the kind of messy family drama that prenuptial agreements are intended to resolve. It's not too late: You and your husband can still sign a postnuptial agreement in which you both agree to leave an inheritance to your respective children as well as to each other.

Under New York State law, your surviving spouse is entitled to inherit at least one-third of your estate, whether or not you have a will. What if this law doesn't suit your family situation? In that case you can use a prenuptial or postnuptial agreement, in which you waive your legal entitlements in order to create an estate plan that better fits your needs. 

As things stand now, you and your husband are much better protected than the kids. His children will get short shrift if he dies before you, says Gregg M. Weiss, a New York City estate lawyer. And if you die first, your husband will get everything and your children will be left out in the cold. 

Everything you and your husband own jointly, i.e., the house and all the bank accounts, will automatically pass to the surviving joint owner. As the named beneficiaries, you'll also inherit each other's IRAs. Depending on the value of your husband's car, you'll get that, too, if you survive him, and vice versa. When you die without a will, under New York law, your surviving spouse is entitled to a "family allowance," Weiss says. That allowance includes all the household utensils, such as a sewing machine, a car whose value doesn't exceed $15,000, and up to $5,000 in cash.

Anything in excess of that allowance would be divided between the surviving spouse and the deceased's children, adds Bernard J. Krooks, a Manhattan elder-care attorney.

A classic way to provide both for your spouse and for your children from a prior marriage is to leave your solely owned assets to a Qtip trust, Weiss says. The trust income would go to your surviving spouse for his lifetime, and then your children would inherit the principal. 

But in your case that strategy is complicated because your solely owned assets are IRAs. IRAs aren't the ideal asset to leave to a Qtip trust, says Seymour Goldberg, a Melville pension lawyer. The reason is that IRAs are subject to their own distribution rules, and when there's a conflict between the IRA rules and the trust document, the IRA rules prevail. 

There is a much simpler way to provide something for your children: You could also name them as IRA beneficiaries. For example, you could designate your spouse as a 50 percent beneficiary and divide the remaining 50 percent between your children. And you could let him divide his IRA between you and his children the same way. 

Copyright (c) 2007, Newsday, Inc. 

This article originally appeared at:

http://www.newsday.com.

