Long-term Planning

Advance directives ensure your wishes are honored.

hat kind of medical

care would you

want if you were
too ill or hurt to express your
wishes? Advance directives are
legal documents that allow
you to convey your decisions
about end-of-life care ahead
of time. They provide a way
for you to communicate your
wishes to family, friends, and
health care professionals, and
to avoid confusion later on.

Advance directives allow
you to appoint others to make
decisions for you in the event
you are no longer capable of
making them yourself. Al-
though we hope that we never
become incapacitated, it is
much better to plan in ad-
vance for this situation. If you
don’t plan in advance, then
your family may end up in a
lengthy and costly court pro-
ceeding. More importantly,
your wishes may not be car-
ried out. There are basically
three different advance direc-
tives that all of us should have: 1. Pow-
er of Attorney; 2. Health Care Proxy
(sometimes called Health Care Power
of Attorney; and 3. Living Will.

A power of attorney is a legal docu-
ment pursuant to which one person
(the principal) appoints another per-
son (the agent) to act on behalf of
the principal with respect to certain
financial matters. A general power of
attorney authorizes the agent to per-
form virtually any act on behalf of the
principal. A limited power of attorney
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authorizes the agent to perform lim-
ited acts, such as selling a home, and
remains effective for a limited period
of time; e.g. 60 days. The power of at-
torney is presented to a third party as
authorization for the agent to act on
the principal’s behalf. The third party
might be a bank, a stockbroker, a title
insurance company, or any other per-
son with whom the agent must deal. A
durable power of attorney is one that
remains in effect even after the prin-
cipal becomes incapacitated. This is
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important because it is at that point in
time that the agent must begin to act
on behalf of the principal.

The selection of an agent is particu-
larly important in a power of attorney.
It is critical to select an agent who is
trustworthy. A trustworthy agent will
carry out his fiduciary duty not to self-
deal and to act only on behalf of the
principal. The agent must also be dili-
gent and get things done.

It is also important to include a suc-
cessor agent in your power of attorney.
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If the primary agent dies or becomes
disabled and in the meantime the
principal has become incapacitated,
a guardianship will be necessary. By
naming a successor agent, the guard-
ianship proceeding may be avoided.

Some individuals prefer to appoint
two people as agents under a power of
attorney. If two agents are appointed,
does the principal want them to be able
to act independently of one another
or should they be required to act to-
gether? There are pros and cons of each
method and these should be carefully
considered.

In most states, gifts of the principal’s
assets under a power of attorney are not
valid unless specifically authorized by
the document. This also is the position
of the Internal Revenue Service. Good
practice may dictate inclusion of gift-
ing powers in the document. In deter-
mining the extent of gifting authority,
consideration should be given to nam-
ing those persons to whom gifts can be
made (including the agent, if appropri-
ate), whether to limit the amount of the
gifts to the annual gift tax exclusion
amount (currently, $12,000), whether
gifts can be made for education expens-
es, whether gifts can be made to chari-
ties, and whether gifts can be made to
qualify the principal for public benefits
including Medicaid.

These are just a few of the many
items to be considered when your pow-
er of attorney is being drafted. Keep in
mind that the power of attorney applies
only to financial matters. In order to
appoint someone to make health care
decisions for you in the event you are
incapacitated, you need to execute an
advance health care directive.

An advance health care directive can
be in the form of a health care proxy,
living will, or both. Without an ad-
vance health care directive, the process
of deciding what to do medically—and
when to do it—can be a time-consum-
ing and emotional task for caregivers,
family members, friends, and health
care providers.
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Advance health care directives allow
you to select in advance the person most
trusted as your agent to make health
care decisions in case you can’t do it
yourself. A living will is an expression
of how you want to be treated during
end-of-life care. It generally applies if
you are in a persistent vegetative state,

coma, or you are terminally ill. The
health care proxy is a delegation of au-
thority to a third party to make health
care decisions for you when you are un-
able to do so. All states and the District
of Columbia impose legal requirements
on the content and execution of these
documents for them to be valid.

Once you have made the decision
to have advance health care directives,
there are many issues for you to con-
sider, including:

* Who will serve as your health care

agent and successor agent?

* Under what conditions, if any, do
you want to authorize the with-
drawal of life-sustaining medical
treatment?

* Does your authorization to with-
hold or withdraw life-sustaining
medical treatment extend to arti-
ficial nutrition or hydration?

* Do you have specific preferences
concerning health care facilities or
providers?

* Do you have any moral or religious
convictions that dictate the use or
rejection of certain forms of medi-
cal treatment?

* Do you want to make anatomical
gifts (organ donation) or give the
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agent the power and authority to
make these gifts?

In light of the privacy rules in the
Health Insurance Portability and Ac-
countability Act of 1996 (HIPAA) and
related regulations, the advance direc-
tive should also include a specific autho-
rization under HIPAA for your health
care agent to obtain confidential infor-
mation concerning your medical condi-
tion. This will allow the agent to talk
with your physicians and review your
medical records. Although many indi-
viduals are accompanied by their chil-
dren to routine medical appointments,
in an emergency situation the children
need to know that they will be able to
talk with the treating medical profes-
sionals about their parent’s condition.

You want to make sure that your
agent, family, and health care providers
know that you have advance medical
directives. At a minimum, you should
have a candid and frank discussion of
the advance directives and your health
care preferences with your immediate
family, health care agents, and primary
care physician.

Typically, individuals do not like to
think about advance directives and
end-of-life care. These are not easy
decisions to make and, for many, reli-
gious beliefs play an important role in
the process. The important thing is to
make your wishes known. You have
the right to make these decisions for
yourself while you have legal capacity.
However, once you no longer have ca-
pacity, others will make these decisions
for you, and their decisions may not be
consistent with your wishes.

So, for this holiday season give yourself
and your family the gift of peace of mind
by activating your advance directives. B

Bernard A. Krooks, JD, CPA, LLM (in
taxation), CELA, is president and founding
member of the NY Chapter of the National
Academy of Elder Law Attorneys and a na-
tionally known and widely quoted expert on
elder law. For more information, visit www.
littmankrooks.com.
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