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Educational Rights from page 1 
 
school district’s special education program, 
or lack thereof, the school district is still 
required to address a student’s unique 
learning needs through services and/or spe-
cific goals in his or her IEP and program.  
     Along with tailoring the IEP to a stu-
dent’s unique needs, it may also be neces-
sary to conduct a Functional Behavioral 
Assessment (“FBA”) that would possibly 
result in a Behavioral Intervention Plan 
(“BIP”). An FBA and BIP would allow a 
student with problem or difficult behav-
iors to remain in the mainstream setting 
and learn alongside their non-disabled 
peers. Their removal from the general 
education program to a more restrictive 
educational setting can only occur when 
the district has reasonably exhausted the 
tools available to them. For example, a 
student, due to impulsivity and lack of 
social skills, may call out of turn con-
stantly and be disruptive in the classroom. 
Before removing that child from the class-
room, an FBA and BIP would need to be 
put in place to attempt to remediate the 
disruptive behaviors. Nevertheless, there 
are times when a student, even with a BIP 
in place, just may not be able to be edu-
cated appropriately within their home 
district. If the committee responsible for 
deciding the student’s plan decides that 
this is the case, then the student may be 
educated in another program outside of 
the home school district in a program that 
can more appropriately address his or her 
unique learning needs.  
     The IDEA covers all “classified stu-
dents” through the year in which the 
child turns 21 or graduates from high 
school, whichever comes earlier. The 
IDEA requires that by no later than the 
year a student turns 16, a transition plan 
be put in place.2 The transition process 
and plan allows the student to easily tran-
sition to life post high school. The transi-
tion process is extremely important for 
all students, but in the case of students 
with Asperger’s there are some specific 
issues that should be considered. For 
example, even though the student can be 
admitted to colleges due to his or her 
academic ability, does he or she have the 
requisite social and life skills to be able 
to survive the college environment? 
There are no IEPs in college, so the stu-
dent must acquire as many of the requi-
site skills to be able to navigate the col-
lege environment before graduating high 
school. This is done through the transi-
tion process. The transition time is also 
very important for the student who may 
not be attending college. For example, 
many students with Asperger’s, due to 
their high intelligence quotient (“IQ”), 
may not meet the criteria necessary for 
guardianship or public benefits (more 
fully discussed below). If this is the case, 
an alternate plan must be put into place 
and prepared for in order for the student 
to be able to achieve their post high 
school goals and receive the services, 
programs, and supports they may require 
after graduation. Unfortunately much too 
often in our practice, we see parents 
whose children did not have proper tran-
sition plans in high school, leaving the 
child and family with little or no support 
post high school. Often, this can be 
avoided simply by having an IEP that 
implements appropriate, person centered, 
transition services while the student is in 
high school. 

Adult Services 
 

Access to Public Benefits 
 
     Once a child with Asperger’s attains 
the age of 18, he or she may be eligible to 
receive public benefits. Public benefits 
are important because being eligible for 
them could open up an array of services. 
It may be difficult to access these impor-
tant benefits due to the unique nature of 
Asperger’s that typically include a high 
IQ. It is important to understand that 
there are appeal rights if your child is 
initially denied for public benefits, which 
is often the case when dealing with dem-
onstrating the Asperger’s disability. Dur-
ing the appeals process, a more thorough 
investigation is completed by the agency 
where parents can supply evidence to 
demonstrate a more complete picture of 
who their child is. The following is a 
brief overview of some of the more 
widely accessed benefits:  
 
SSI: Supplemental Security Income (“SSI”) 
is a monthly payment made to individuals 
with low income and limited resources 
who are 65 or older, or blind, or disabled. 
The amount of the SSI payment varies 
from state to state because some states 
add to the SSI payment. The applicant 
must meet the following requirements to 
be considered disabled and therefore eligi-
ble for SSI: (a) if working, he or she can-
not earn more than $1,000/month (this 
amount can change every year); otherwise 
the Social Security Administration will 
find that the applicant is not disabled; (b) 
he or she must have a physical or mental 
disability, or a combination of disabilities, 
that results in “marked and severe func-
tional limitations;” and (c) his or her dis-
ability must have lasted, or be expected to 
last, at least 12 months. 
 
SSDI: An individual with Asperger’s may 
also be eligible to receive non-means 
tested benefits through the Social Security 
Disability Insurance (“SSDI”) program. 
SSDI pays benefits to adults who have a 
disability that began before the age of 22. 
The Social Security Administration con-
siders the SSDI benefit a child’s benefit 
because it is paid on a parent’s Social 
Security earnings record. For a disabled 
adult child to become entitled to SSDI, 
one of his or her parents must (a) be re-

ceiving Social Security retirement or dis-
ability benefits; or (b) have died and have 
worked the requisite amount of quarters 
necessary to receive social security bene-
fits. SSDI benefits continue as long as the 
individual remains disabled. There is no 
work requirement to receive these bene-
fits. Unlike the SSI program, benefits re-
ceived under the SSDI program are not 
means tested, meaning that assets are not 
considered in determining eligibility. 
There are work and income limitations, 
which can be restrictive when considering 
a person with Asperger’s may be able to 
contribute to the workforce.  
 
Medicare: Medicare is a federal health 
insurance program for people age 65 or 
older and for people who have been re-
ceiving Social Security disability benefits 
for at least two years. Typically, two years 
after one becomes eligible for SSDI bene-
fits, they will also become eligible for 
Medicare benefits.  
 
Medicaid: Medicaid is a health care pro-
gram for people with low incomes and 
limited resources. It is a combined federal 
and state program and there are many 
state specific rules for eligibility. In most 
states, those who get SSI payments qual-
ify for Medicaid. In fact, in many states, 
Medicaid comes automatically with SSI 
eligibility. In other states, you must sign 
up for it. Also, some disabled individuals 
can get Medicaid coverage even if they do 
not qualify for SSI.  
     SSI and Medicaid can be important 
benefits if one is unable to work and re-
ceives, or wishes to receive services 
through a state funded program or agency, 
including residential placement, day pro-
grams and other services. It is possible for 
a person with Asperger’s to receive a 
combination of SSDI, SSI, Medicare, and 
Medicaid benefits. Generally, as long as 
one receives $1 of SSI benefit, he or she 
will be eligible for Medicaid. If one is 
dually eligible for Medicare and Medicaid 
benefits, Medicare is the primary payor of 
medical expenses and Medicaid is the 
payor of last resort, meaning Medicaid 
will only cover expenses that Medicare 
does not cover. 
 

Guardianship and Advance Directives 
 
     When any child attains the age of 18, 

they legally become emancipated from 
their parents regardless of whether they 
have a disability or not. At this time, par-
ents no longer have decision-making au-
thority over their children, including finan-
cial transactions and health care decisions. 
This is extremely distressing to most par-
ents of young adults with Asperger’s. 
While their child is highly intelligent they 
may have extremely weak functional and/
or life skills. Most parents feel that this 
leaves their child in a vulnerable position. 
Parents of children with Asperger’s must 
consider what happens when their child 
turns 18. Do they seek a guardianship from 
the court, or consider legal documents to 
assist their child in decision-making?  
 
A guardianship is a legal proceeding 
where a court determines a child to be 
“incapacitated” and unable to manage his 
or her affairs. The person appointed as 
guardian is usually the child’s parent or 
sibling. Many state guardianship statutes 
are restrictive and cannot be tailored to 
the unique needs of a child with Asper-
ger’s. Typically, a child with Asperger’s 
has worked very hard in their schooling 
and life skills to be able to succeed in 
adulthood and the last thing that a parent 
wants to do is take away complete deci-
sion making authority from their child. 
Further, a child with Asperger’s may pre-
sent himself very well and the disability is 
not apparent. If a parent is considering a 
guardianship for their child it is important 
that the child’s doctors and/or psycholo-
gists be consulted. Also, the special needs 
attorney should meet with the child to 
determine, from a legal perspective, 
whether the child would qualify for a 
guardianship, or, in the alternative, other 
planning should be made.  
     The alternative to a guardianship is for 
the child to execute Advance Directives, 
which include a Power of Attorney and 
Health Care Proxy.  
 
A Power of Attorney is a statutory docu-
ment, usually with state-specific require-
ments, that allows an individual to desig-
nate one or more individuals (usually the 
child’s parents and/or siblings) to assist 
them with financial decisions. This docu-
ment has powers granted to the agent, 
which can be tailored to the person’s indi-
vidual needs. For example, the Power of 
Attorney can specify the agent’s ability to 
deal with education matters. 
 
A Health Care Proxy permits a person to 
appoint an individual, again typically a 
parent or sibling, to assist in health care 
decision-making. This document should 
be sufficient to authorize the agent to 
make all health care decisions. It is impor-
tant for the Health Care Proxy include 
HIPAA authorization, which allows the 
agent to access medical records.  
     It is critical that the child and parents 
meet with a special needs attorney when 
preparing these documents and not use 
standard forms found online, as these 
documents must be tailored to specific 
circumstances. Additionally, if the capac-
ity to execute these documents is ever 
questioned, it helps when an attorney, 
specializing in special needs planning, 
oversees the execution of these docu-
ments. Further, it is important to under-
stand that your child can revoke a Power 
of Attorney and Health Care Proxy;  
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